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Abstract
The purpose of this study is to look for the efforts that can be made by debtors to have their cases of bankruptcy
resolved peacefully and to examine the procedures to be undertaken by Curator to achieve peace in the efforts of
settling the case of so bankruptcy. This type of research is normative legal research done with a statute approach,
conceptual approach, and case approach to legislation. The legal materials were collected by applying the method
of library research. The results of data analysis show that in order to achieve peace in the settlement of the cases of
bankruptcy, a a debtor needs to immediately make a rational peace plan that is acceptable to the creditors. In
achieving this, the curator takes a key role to convice the debtors to make a good decision in preparing a plan of
peace. The implication is the prepapred peace plan should be made sure capable of assuring the creditors to take.
Thus, it is the curator’s responsibility to also convince the creditor to accept the plan of peace made by the
bankrupt creditors.
Keywords: Bankruptcy; Curator

I. INTRODUCTION
The monetary crisis that occurred in Indonesia has had an unfavorable impact on the national
economy, causing great difficulties for the business community in resolving the case of debt to continue
the state activities. As one of the facilities for the settlement of accounts payable, the Law on
Bankruptcy (Klapper, 2005) (Faillissements verordening, Staatsblad 1905: 217 juncto Staatsblad 1906:
348) most of the material is no longer in line with the development and legal needs of the community
and therefore it has been amended by the Government Regulation Substitution of Law Number 1 Year
1998 concerning Amendment to the Law on Bankruptcy, which was subsequently stipulated as the Law
based on the Law Number 4 of 1998, subsequently amended by Law Number 37 of 2004 concerning
Bankruptcy and Delay of Payment Obligations Debt (hereinafter referred to as the Bankruptcy Act)
(Kilborn, 2005).
The resolution of bankruptcy disputes has ended more often with the settlement (Lomax, 1994). If
bankruptcy ends with a settlement (Baird & Rasmussen, 2002), the Debtor will not be able to continue
his business, and the company must be dissolved (Wood, 2007). However, if the bankruptcy can be
settled in a peace oriented way (Nelson, 2016), the Debtor's business will be resumed, because the
company is undissolved (Thompson, 2004).
Anggela (2014) in her research concluded that the role of the curator in being a mediator must be
supervised by a judge, so that no illegal acts occur in the determination or recommendation made by the
supervisory judge as stipulated in article 77 paragraph (1), (2), ) and (4) (Anggela, 2014). Ginting (2004)
concluded in bankruptcy that the Curator who handles bankrupt assets must be independent and not have
a conflict of interest with the debtor or creditor supervised by the Supervisory Judge, while liquidating
the handling of liquidation assets is carried out by the Liquidation Team without a Supervisory Judge
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who oversees them prudent (Ginting, 2004). Sembiring, on the other hand, views from the point of view
of bankruptcy law, the Curator is given the authority to settle Debtor property rights that have been
confiscated. In the settlement, not only the Curator pay attention to the interests of creditors but must pay
attention to the interests of the debtor bankruptcy. Therefore, related to the sale of bankrupt assets
through an auction, the Curator needs to pay attention to the provisions concerning the auction as
stipulated in Ministerial Regulation on Finance of the Republic of Indonesia Number 27/PMK.06/2016
about Auction Implementation Guidelines (PMK No. 27 of 2016) (Sembiring, 2017).
Based on the background this research aimed to know efforts that can be made by debtors so that the
bankruptcy it faces can be resolved in a peace oriented way and procedures that can be taken by the
Curator so that peace in bankruptcy can be achieved.
II. METHOD
This type of this research is normative legal research with a legal approach, conceptual approach, and
case approach (Van Hoecke, 2011). The data were ollected by applying library research (Denzin, 2008).
III.RESULTS AND DISCUSSION
Bankruptcy is the general seizure of all the assets of a Bankrupt Debtor whose management and
settlement is carried out by the Curator under the supervision of the Supervisory Judge (Wessels,
Markell, & Kilborn, 2009). Bankruptcy faced by the Debtor generally ends with a settlement (Altman &
Hotchkiss, 2010). The curator is given legal authority to sell and distribute the assets of the debtor.
Businesses run by the Debtor must stop and the Debtor company is liquidated (Wood, 2007).
The curator has the authority to manage and settle all the assets of the Bankrupt Debtor under the
supervision of the Supervisory Judge (Wessels et al., 2009). This means that besides making a settlement
by selling and distributing all of the bankrupt debtors' assets to their creditors, the Curator also has the
authority to take care of the bankrupt debtor's assets during the bankruptcy process (Pottow, 2005).
There is a possibility that the Bankrupt Debtor's business can be saved by the Curator in the process
of managing the bankrupt debtor's assets, if peace is achieved (Mooney Jr, 2014). As stipulated in
Article 145 paragraph (1) of the Bankruptcy Law stipulates: If the Bankrupt Debtor submits a peace plan
and no later than 8 (eight) days before the debt matching meeting provides it in the Court Registrar's
Office so that it can be seen free of charge by everyone concerned, the peace plan must be discussed and
a decision taken immediately after the completion of the accounts receivable matching.
Then in Article 150 the Bankruptcy Law is regulated: The Bankrupt Debtor has the right to provide
information about the peace plan and defend it and has the right to change the peace plan during the
negotiations.
When making a peace plan, the Bankrupt Debtor can consult with the Curator, so that the peace plan
made by the Bankrupt Debtor can be accepted by the Creditors (Joseph, 2014). Curators in managing
bankruptcy debtors 'assets were given the authority to hold creditors' meetings, verification meetings,
and meetings to discuss peace plans submitted by bankrupt debtors with creditors (Suwardi &
Boediningsih, 2018).
As a mediator, the Curator can ask what the Creditors want so that bankruptcy can be resolved with
peace (Jackson & Scott, 2015). The curator can also ask the Debtor's ability to fulfill the Creditors'
wishes so that peace can be achieved (Vriesendorp, 2008). In the end the Debtor and Creditors were able
to convey their wishes in the meeting to discuss the peace plan held by the Curator (Kamlani, 2008).
If peace can be achieved during a meeting on the peace plan discussion, bankruptcy ends with peace
(Habibie, 2017). But if peace is not achieved, then the assets of the bankrupt debtor must be immediately
cleared by the Curator by conducting an auction and distributing the proceeds of the sale of the bankrupt
debtor's assets to the creditors (Rajak, 2011).
Besides Peace, Bankruptcy can be stopped because bankrupt assets are not enough to finance
bankruptcy (Altman & Hotchkiss, 2010), as stipulated in Article 18 paragraph (1) of the Bankruptcy
Law, which determines:
In the event that insolvent assets are insufficient to pay bankruptcy fees (Lopucki & Doherty, 2004),
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the Court, upon the recommendation of the Supervisory Judge and after hearing the committee of
temporary creditors, if available, and after calling or hearing the Debtor, may decide to revoke the
decision on bankruptcy statement (Porter, 2010).
Problems often occur if the Debtor does not want to fulfill the creditors 'wishes, let alone state that
they do not want to make peace, then the bankrupt debtor will be declared insolvency and all the assets
of the bankrupt debtor must be auctioned and the auction proceeds used to pay the creditors' bills
(Buccola & Keller, 2010).
The role of the Curator in bankruptcy is to strive for peace between the Bankrupt Debtor and the
Creditors (Van Kesteren, Adriaanse, & Van der Rest, 2017). The curator must be able to convince the
debtor to go bankrupt to prepare a peace plan (Blum, 2006). The peace plan prepared by bankrupt
debtors must be accepted by creditors (Herman & Guzman, 2016). The curator must also be able to
convince creditors that the peace plan offered by the bankrupt debtor can be accepted by the creditors
with changes if needed but still possible to implement, so that peace is achieved in bankruptcy (Martin,
2005).
So the Curator acts as a mediator who mediates the desires of creditors and the capabilities possessed
by bankrupt debtors, so that bankruptcy can be resolved with peace and the bankrupt debtor's business
can be resumed (Oprea, 2017).
Furthermore Article 156 paragraph (1) of the Bankruptcy Law determines:
In the event that a peace plan is received before the meeting closes, the Supervisory Judge shall
determine the day of the court hearing which will decide whether or not the peace plan is approved.
Peace that has been agreed between the Debtor and the Creditors is likely not authorized by the
Assembly Judge. The rejection of the ratification of peace is regulated in Article 159 paragraph (2) of
the Bankruptcy Law which determines:
Courts must refuse the ratification of peace if:
a) Debtor property, including objects for which the right to hold an object is carried out, far greater
than the amount agreed to in peace;
b) The implementation of peace is not guaranteed; and/or
c) Peace is achieved because of fraud, or conspiracy with one or more creditors, or because of the
use of other dishonest efforts and regardless of whether the debtor or other parties cooperate to
achieve this.
IV.CONCLUSION
The effort that can be made by a Debtor so that the bankruptcy it faces can be resolved in a peace
oriented way is to immediately make a rational peace plan that is acceptable to creditors.
The steps that can be taken by the Curator so that peace in bankruptcy can be achieved is to convince
the Debtor to be bankrupt to prepare a peace plan. The peace plan prepared by bankrupt debtors must be
accepted by creditors. Curators must also be able to convince creditors that the peace plan offered by
bankrupt debtors can be accepted by creditors with changes if needed but is still possible to implement,
so that peace is achieved in bankruptcy.
References
Altman, E. ., & Hotchkiss, E. (2010). Corporate financial distress and bankruptcy: Predict and avoid bankruptcy,
analyze and invest in distressed debt. John W iley & Sons., 289.
Anggela, S. (2014). Peran Hakim Pengawas dalam Menangani Kurator yang Merugikan Harta Pailit Berdasarkan
Undang-Undang Nomor 37 Tahun 2004. Privat Law, 2(5), 85–93.
Baird, D. ., & Rasmussen, R. K. (2002). The end of bankruptcy. Stanford Law Review, 751–789.
Blum, B. . (2006). Bankruptcy and debtor/creditor: examples and explanations. Aspen Publishers Online.
Buccola, V. ., & Keller, A. . (2010). Credit Bidding and the Design of Bankruptcy Auctions. Geo. Mason L. Rev,
18, 99.

Denzin, N. K. (2008). Collecting and interpreting qualitative materials. Sage, 3.
Sociological Jurisprudence, Volume 2; Issue 1 2019 CC-BY-SA 4.0 License

Page 60

The Role of the Curator as a Mediator in the Settlement of a Bankruptcy Case

Ginting, R. (2004). Kewenangan Tunggal Bank Indonesia Dalam Kepailitan Bank. Buletin Hukum Perbankan Dan
Kebanksentralan, 2(2), 1–17.
Habibie, R. (2017). Parent Company Bankruptcy and Consequnces for Independence Subsidiaries. Lambung
Mangkurat Law Journal, 2(1).
Herman, B., & Guzman, M. (2016). Towards a multilateral framework for recovery from sovereign insolvency.
Too little, too late: the quest to resolve sovereign debt crises.
Jackson, T. ., & Scott, K. . (2015). Making Failure Feasible: How Bankruptcy Reform Can End Too Big to Fail.
Hoover Press.
Joseph, M. (2014). Debt to society: Accounting for life under capitalism. U of Minnesota Press.
Kamlani, D. . (2008). The four faces of power in sovereign debt restructuring: Explaining bargaining outcomes
between debtor states and private creditors since 1870. London School of Economics and Political Science.
Kilborn, J. J. (2005). Behavioral Economics, Overindebtedness & Comparative Consumer Bankruptcy: Searching
for Causes and Evaluating Solutions. The John Marshall Institutional Repository. https://doi.org/10.2139/
ssrn.690826
Klapper, L. (2005). The role of factoring for financing small and medium enterprises. The World Bank.
Lomax, L. . (1994). Alternative Dispute Resolution in Bankruptcy: Rule 9019 and Bankruptcy Mediation
Programs. A m. Bankr, 68, 55.
Lopucki, L. ., & Doherty, J. . (2004). The determinants of professional fees in large bankruptcy reorganization
cases. Journal of Empirical Legal Studies, 1(1), 111–141.
Martin, N. (2005). The role of history and culture in developing bankruptcy and insolvency systems: the perils of
legal transplantation. BC Int’l & Comp. L. Rev, 28, 1.
Mooney Jr, C. . (2014). The Bankruptcy Code’s Safe Harbors for Settlement Payments and Securities Contracts:
When Is Safe Too Safe. Tex. Int’l LJ, 49, 245.
Nelson, M. (2016). Bankruptcy: If at first you don’t succeed. Australian Restructuring Insolvency & Turnaround
Association Journal, 28(1), 18.
Oprea, C. (2017). The end of the curator: on curatorial acts as collective production of knowledge. Corina Oprea.
Porter, K. (2010). Life after debt: Understanding the credit restraint of bankruptcy debtors. A m. Bankr. Inst. L.
Rev, 18, 1.
Pottow, J. . (2005). Greed and Pride in International Bankruptcy: The Problems of and Proposed Solutions to Local
Interests. Mich. L. Rev, 104, 1899.
Rajak, H. (2011). Determining the insolvent estate–A comparative analysis. International Insolvency Review, 20
(1), 1–28.
Sembiring, S. (2017). Eksistensi Kurator Dalam Pranata Hukum Kepalitan. Jurnal Hukum Acara Perdata, 3(1), 91–
110.
Suwardi, S., & Boediningsih, W. (2018). Bankruptcy Statement And The Law Consequences. The Spirit Of
Society Journal, 1(2), 145–158.
Thompson, E. . (2004). The reconstruction of southern debtors: bankruptcy after the civil war. University of
Georgia Press.
Van Hoecke, M. ed. (2011). Methodologies of legal research: which kind of method for what kind of discipline?
Bloomsbury Publishing.
Van Kesteren, J., Adriaanse, J., & Van der Rest, J. . (2017). The Story behind Bankruptcy: When Business Gets
Personal. QUT L. Rev, 17, 57.
Vriesendorp, R. . (2008). The Righteous Bankruptcy Trustee: The influence of creditors on the appointment of a
bankruptcy trustee from a Netherlands perspective. Potchefstroom Electronic Law Journal/Potchefstroomse
Elektroniese Regsblad, 11(1), 1–18.
Wessels, B., Markell, B. A., & Kilborn, J. J. (2009). International cooperation in bankruptcy and insolvency
matters. Oxford University Press.
Wood, P. R. (2007). Principles of international insolvency. Sweet & Maxwell., 1.

Sociological Jurisprudence, Volume 2; Issue 1 2019 CC-BY-SA 4.0 License

Page 61

